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March 12, 2020

Mayor & Commissioners of the City of Rehoboth Beach
c/0 Ms. Ann Womack, City Secretary
Rehoboth Beach City Hall
229 Rehoboth Avenue
Rehoboth Beach, DE 19971

Re: Notice of Appeal —— Site Plan Review Application No. 0620-03 — Rehoboth Spotlight

Dear Mayor and Commissioners:

Pursuant to the Rehoboth Beach Site Plan Review Code (“Code) §236-35, this letter is a Notice of Appeal to the
Mayor and Commissioners of the City of Rehoboth Beach (“M&C”) by the below 63 appellants (“Appellants”) of
the decisions of the Rehoboth Beach Planning Commission (“RBPC”), made on February 26, 2021 (“the
Decision”), as a ?nal action, to approve, with certain conditions, the above site plan application No. 0620-03 (“the
Application”), ?led by Rehoboth Spotlight (“RS”).‘

In a closelyrelated site plan review case, the RBPC also made a Decision on February 26, 2021, as a final action, to
approve, with certain conditions, a site plan Application, also No. 0620-03, ?led by Clear Space Theatre (“CST”),
for a building, in which a performing arts theater will be located immediatelyadjacent to the proposed RS building.
The Appellants have this day ?led a separate Notice of Appeal of the CST Decision pursuant to Code §236-35.

Although both CST and RS ?led two separate Applications, a singlepublic hearing was held on January 29, 2021;
‘the RBPC treated them both under the same Application No. 0620-03; and the Decisions for CST and RS were

virtually identical for both site plans. Notwithstandingthat we are ?ling separate Notices of Appeal for each case,
our use of the singular terms “Application,” “Decision,” “public hearing,” and similar terms may apply to either
one or both such “Applications,” “Decisions,” or public hearings,as the context allows.

In §236-35 regarding appeals of site plan decisions made by the RBPC, the City incorporated the appeal standard in
§236-6A regardingappeals of subdivisionsdecisions. Accordingly:

If any person shall be aggrieved by the ?nal action of the Planning Commission, an appeal of the
entire ?nal action of the Planning Commission in writing to the Commissioners may be taken
within 10 days after the date of the ?nal action of the Planning Commission by ?ling with the
Commissionersa written notice of appeal consisting of a general statement of the ground for appeal
and the grounds upon which the person ?ling the appeal believes they have been aggrieved.

The general statement of the grounds for appeal of the Application ?led by RS and as approved in the Decision are
the following (some of which may overlap in some instances), all of which support the conclusion that the process
used by the RBPC and substantive merits of the Decision were improper.

The RS Application was previously approvedby the RBPC on August 14, 2020, which approval was appealed by
a group of City residents and property owners, and was remanded on procedural grounds to the RBPC by the M&C for
rehearing and decision.
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Unless speci?ed otherwise,references in this document to the “publichearing” refer to the RBPC’s public hearing
that began on January 29, 2021 and continued on February 12, 2021 public hearing with respect to the Application.
The previous public hearing, which was held on August 14, 2020, resulted in a reversal by the Mayor and
Commissionersof the RBPC’s Decision that was based on that public hearing. The RBPC speci?cally stated that it was
including as part of the record for the February 12, 2021 continued public hearing the informationthat was provided
at or was already in the record as of the August 14,2020 public hearing — and the inclusion of some of that information
constitutes legal error and also supports the grounds for this appeal.
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7. Prior to the conduct of the public hearing, and contrary to both the ordinance process and due process, the
RBPC improperly decided that the RS site plans were “code-compliant,” ii, that the plans complied with all
applicable provisions of the City Zoning Code.

8. In January 2021, a member of the RBPC improperly and privately contacted an expert on acoustical issue
swho had been engaged by nearby neighbors, interrogated this expert about his expert opinions on the noise issue
sinvolved in the RS site plan review, and obtained a copy of the con?dential report the expert was preparing for

those neighbors to be used in an upcoming con?dential mediation and at the public hearing on the Application
.This conduct had a materially adverse impact on the presentation of testimony by such neighbors on the noise

issue, in violation of standards for public hearings required by both ordinances and due process (sometimes the
standards required by ordinancesand due process are hereafter referenced as “the standards for public hearings in 8
above”).

9. Notwithstanding that the above acoustical expert’s work product was con?dential, was intended to be used only
in the scheduled mediation in this case and as the basis of his testimony and such neighbors’ testimony in the
public hearing, the RBPC member provided the expert’s work product to the other members of the RBPC, in
violation of the standards for public hearings in 8 above.

10. In addition to the above actions in 8 and 9 above, and even a?er arguments from the above neighbors, the
Chair of the RBPC caused the above acoustical expert’s work product to be posted on the City’s document center,
where it became available to the public and to the Applicant, in further violation of the standards in 8 above.

11. One of the neighbors who had engaged the acoustical expert reported the actions of the RBPC member in a
formal complaint to the State Public Integrity Commission (“PIC”), in which he asked the PIC to find that the
RBPC member had engaged in behavior contrary to the state Code of Conduct and that the RBPC member should
recuse herself or be disquali?ed from any further participation in the RS site plan hearing and approval process.
However, before the PIC issued its findings and conclusions on this issue, the RBPC member declined to recuse
herself at the February 12, 2021 RBPC meeting at which the Application was deliberated and the RBPC refused to
prohibit her participation, and so instead she actively participated throughout those deliberations, including
offering comments to fellow RBPC members about the noise issue that was the subject of the acoustical expert’s
work product that she obtained, as well as comments on the proposed conditions in the draft Decision that are
discussed below. These actions were in violation of the standards for public hearings in 8 above.

12. At the continuation of the public hearing of the RS site plan on February 12, 2021, members of the RBPC
considered and discussed potential conditions contained in a memo prepared for all RBPC members by one of
those members, and the RBPC repeatedly solicited comments and information from the Applicant about whether
the conditionsunder consideration in that memo would be acceptable to the Applicant. Although the RBPC Chair
repeatedly stated at the beginning of the February 12, 2021 public hearing that the “record” in this case had
“closed” on February 5, 2021 and no further evidence could be presented by anyone, including any opponents, in
fact the responses from the Applicant to questions about the conditions under consideration constituted new
evidence that the RBPC accepted as part of the record and relied upon in making the Decision. These actions were
in violation of the standards for public hearings in 8 above.

13. At the continuation of the public hearing of the RS site plan on February 12, 2021, although the RBPC
solicited and relied upon information from the Applicant, it refused to allow members of the public, particularly
opponents, to offer comments and information (on February 12 or anytime thereafter, including at the February 26
RBPC meeting) or rebut new on provided by the Applicant. These actions were in violation of the
standards for public hearings in 8 above, and also in violation of the right of opponents (including some
Appellants) to equal protection.

14. The City Solicitor was serving as counsel to the RBPC throughout its consideration of the Application, and
even previously when the Applicant’s initial application was ?led prior to 2020. At least since October 6, 2020,
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appellants covered by this paragraph are Linda Pickle, Ruth Eisenberg, Harvey Shuhnan, Nan Hunter and Tim
Burns.

3. Several Appellants own and/or reside on nearby properties that are less than approximately one-half mile of the
land on which RS seeks to build its building. As a result of the Decision, these Appellants believe that they will be
adversely affected by, among other things: additional traffic and associated safety and back-up problems on
streets/circle that they regularly use (as drivers, bicyclists or pedestrians) on a daily basis when residing in their
properties; lack of protection for the architectural massing, composition, scale, and character of their neighborhood
by the RS building; the incompatibility of the new construction with the existing scale and character of nearby
properties; the lack of preservation of streetscapes near the RS building. Among the appellants covered by this
paragraph are Andrea Hoffman, Paull Hubbard, Gail Richards, James Eskew, Thomas Evans and John Hughes.

4. All of the Appellants are property owners and/or residents in Rehoboth Beach entitled by law to participate in
site plan review public hearings, and the City’s site plan procedures (especially in regard to public hearings) have
been established to protect their interests ~ particularly in connection with the additional traf?c and associated
safety and back-up problems on streets/circle that they regularly use (as drivers, bicyclists or pedestrians) on a
daily basis when residing in their properties; and in connection with their other interests stated above (for
Appellants within 1,000 feet or about one-half mile of the RS building). As a result of the Decision, which was
arrived at as the result of the RBPC’s process which did not comply with applicable law, all of the Appellants
believe they have been injured by such procedures and thus have procedural injury standing.

Further, please note that as permitted by the Code, Appellants intend to submit a written submission no later than
21 days before the date set by the Commissioners for the Mayor and Commissioners appeal hearing, and also an
additional written submission (i.e., reply) no later than seven days before such date, or at such later times as the
Commissioners may allow for the parties to the appeal to ?le such submissions.

Because there are numerous Appellants in this matter, we have set up a Liaison Group to which the City can send
all future communications on this matter. All members of this Liaison Group should receive at the same time by
email (at their email addresses below) any future communications, and the City will receive a response from the
person in the Liaison Group who have been selected to respond to each communication. This will make it easier for
the City to communicate with Appellants on this matter. We will advise you of the names and contact information
for the members of the Liaison Group.

Finally, please find attached a check for the $150 appeal fee.

Respectfully submitted,

Anne Hubbard
515 School Lane,
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