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March 12, 2020

Mayor & Commissioners of the City of Rehoboth Beach
c/o Ms. Ann Womack, City Secretary
Rehoboth Beach City Hall
229 Rehoboth Avenue
Rehoboth Beach, DE 19971

Re: Notice of Appeal - Site Plan Review Application No. 0620-03 - Clear Space Theatre

Dear Mayor and Commissioners:

Pursuant to the Rehoboth Beach Site Plan Review Code (“Code) §236-3 5, this letter is a Notice of Appeal to the
Mayor and Commissioners of the City of Rehoboth Beach (“M&C”) by the below 63 appellants (“Appellants”) of
the decision of the Rehoboth Beach Plarming Commission (“RBPC”), made on February 26, 2021 (“the Decision”),
as a ?nal action, to approve, with certain conditions, the above site plan application No. 0620-03 (“the
Application”), ?led by Clear Space Theatre (CST”) for a performing arts theater}

In a closely related site plan review case, the RBPC also made a Decision on February 26, 2021, as a ?nal action, to
approve, with certain conditions, a site plan Application, also No. 0620-03, ?led by CST, for a building, called
Rehoboth Spotlight (“RS”), to be located immediately adjacent to the proposed CST theater. The Appellants have
this day ?led a separate Notice of Appeal of the RS Decision pursuant to Code §23 6-35.

Although both CST and RS ?led two separate Applications, a single public hearing was held on January 29, 202l;
2the RBPC treated them both under the same Application No. 0620-03; and the Decisions for CST and RS were

virtually identical for both site plans. Notwithstanding that we are ?ling separate Notices of Appeal for each case,
our use of the singular terms “Application,” “Decision,” “public hearing,” and similar terms may apply to either
one or both such “Applications,” “Decisions,” or public hearings, as the context allows.

In §23 6-35 regarding appeals of site plan decisions made by the RBPC, the City incorporated the appeal standard in
§236-6A regarding appeals of subdivisions decisions. Accordingly:

If any person shall be aggrieved by the ?nal action of the Planning Commission, an appeal of the
entire ?nal action of the Planning Commission in writing to the Commissioners may be taken
within 10 days after the date of the ?nal action of the Planning Commission by ?ling with the
Commissioners a written notice of appeal consisting of a general statement of the ground for appeal
and the grounds upon which the person ?ling the appeal believes they havebeen aggrieved.

The general statement of the grounds for appeal of the Application ?led by CST and as approved in the Decision
are the following (some of which may overlap in some instances), all of which support the conclusion that the
process used by the RBPC and substantive merits of the Decision were improper.

1

The CST Application was previously approved by the RBPC on August 14, 2020, which approval was appealed by
a group of City residents and property owners, and was remanded on procedural grounds to the RBPC by the M&C for
rehearing and decision.

2

Unless speci?ed otherwise, references in this document to the “public hearing” refer to the RBPC’s public hearing
that began on January 29, 2021 and continued on February 12, 2021 public hearing with respect to the Application.
The previous public hearing, which was held on August 14, 2020, resulted in a reversal by the Mayor and
Commissioners of the RBPC’s Decision that was based on that public hearing. The RBPC speci?cally stated that it was
including as part of the record for the February 12, 2021 continued public hearing the information that was provided
at or was already in the record as of the August 14, 2020 public hearing — and the inclusionof some of that information
constitutes legal error and also supports the grounds for this appeal.
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some of the Appellants asked that the City Solicitor no longer represent the RBPC in the matter because of due
process violations associated with his “wearing multiple hats” (counsel for Building Inspector in this matter;
counsel for RBPC in this matter; counsel for M&C in this matter at least to the extent he drafted a proposed
ordinance that would have eliminated parking requirements for ), but he has refused to do so and the RBPC has
refused to remove him from representing them in this matter. His role in this matter, which heavily in?uenced the
Decision as many RBPC repeatedly stated, was in violation of the standards for public hearings in 8 above.

15. One of the Appellants ?led with the RBPC on February 23, 2021, a “Motion to Terminate Participation of the
Planning Commission Attomey,” asking that the City Solicitor no longer serve as counsel to the RBPC in this
matter because such continued participation would violate the process required by ordinance and due process? The
RBPC rejected that Motion and the City Solicitor re?ised to recuse himself, and his continued participation and
advice in this matter was in violation of the standards for public hearings in 8 above.

16. The Applicant did not provide substantial evidence regarding whether the CST site plan complied with all the
legally required factors in Code §23 6-30E(l) to E(2l), and thus the RBPC did not adequately consider these factors
in reaching its Decision.

17. The Applicant did not provide substantial evidence regarding whether the CST site plan complied with the
general purposes of the site plan review process in §236-30D(l) to D(4), and thus the RBPC did not adequately
consider these site plan purposes in reaching its Decision.

18. The Applicant did not provide substantial evidence regarding whether the CST site plan complied with the
requirements of the City’s 2010 Comprehensive Development Plan (“CDP”), and thus the RBPC did not
adequately consider the CDP requirements in reaching its Decision. Indeed, the Decision is contrary to the CDP.

19. The Applicant did not provide substantial evidence regarding whether the CST site plan complied with all
applicable requirements of the City’s Zoning Code, and in any event the RBPC did not adequately consider zoning
requirements in reaching its Decision because it improperly deferred to the Building Inspector.

3 Because of the importance of this due process violation, in addition to the above general statement about it, we
provide the following details so that the M&C will see that strong facts underly this claim: Even apart from the
reasons discussed in 12 above for disqualifying the City Solicitor in this matter, this Appellant’s Motion stated that
beginning on or about January 29, 2021, the City Solicitor had engaged in conduct that consisted of wrongfully
accusing that Appellant of criminal conduct for disclosing the above PIC complaint (which this Appellant had ?led
with the PIC); stating that Appellant could be subject to as much as one year in prison and a ?ne of $10,000 for
disclosing the above PIC complaint; asserting that Appellant had “damaged” the “reputation” of a RBPC member
and had put her “employment” in “jeopardy” in regard to the above PIC complaint. The accusations of criminal
conduct were made to that Appellant within an hour before he was to testify on January 29, 2021, and he stated that
the City Solicitor’s conduct had rattled and terri?ed him right before his testimony. That Appellant also alleged
that the City Solicitor reiterated those accusations against him to one or more RBPC members who were
deliberating in this proceeding. That Appellant also stated that these accusations were made to him and
others, the PIC legal counsel had advised the City Solicitor that Appellant’s disclosure of the PIC complaint
was allowable, violated no criminal or other law, and was protected by the First Amendment — nonetheless,
the City Solicitor acted towards Appellant as stated above. Further, the City Solicitor advised the Appellant that
if he would withdraw his PIC complaint, then the affected RBPC member might not pursue criminal or civil actions
against him. When the Appellant would not withdraw his PIC complaint, the City Solicitor advised the RBPC
Chair that the con?dential work product of that Appellant’s acoustics expert should be made public on the City’s
public portal, and the City Solicitor advised the affected RBPC member that she did not need to recuse herself — all
to the detriment of the Appellant.
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3. Several Appellants own and/or reside on nearby properties that are less than approximately one-half mile of the
land on which CST seeks to build its theater. As a result of the Decision, these Appellants believe that they will be
adversely affected by, among other things: additional traffic and associated safety and back-up problems on
streets/circle that they regularly use (as drivers, bicyclists or pedestrians) on a daily basis when residing in their
properties; lack of protection for the architectural massing, composition, scale, and character of their neighborhood
by the property; the incompatibility of the new construction with the existing scale and character of nearby
properties; the lack of preservation of streetscapes near the property. Among the appellants covered by this
paragraph are Andrea Hoffman, Paul] Hubbard, Gail Richards, James Eskew, Thomas Evans and John Hughes.

4. All of the Appellants are property owners and/or residents in Rehoboth Beach entitled by law to participate in
site plan review public hearings, and the City’s site plan procedures (especially in regard to public hearings) have
been established to protect their interests — particularly in connection with the additional traffic and associated
safety and back-up problems on streets/circle that they regularly use (as drivers, bicyclists or pedestrians) on a
daily basis when residing in their properties; and in connection with their other interests stated above (for
Appellants within 1,000 feet or about one-half mile of the CST theater). As a result of the Decision, which was
arrived at as the result of the RBPC’s process which did not comply with applicable law, all of the Appellants
believe they have been injured by such procedures and thus have procedural injury standing.

Further, please note that as permitted by the Code, Appellants intend to submit a written submission no later than
21 days before the date set by the Commissioners for the M&C appeal hearing, and also an additional written
submission (i.e., reply) no later than seven days before such date, or at such later times as the Commissioners may
allow for the parties to the appeal to ?le such submissions.

Because there are numerous Appellants in this matter, we have set up a Liaison Group to which the City can send
all future communications on this matter. All members of _thisLiaison Group should receive at the same time by
email (at their email addresses below) any future communications, and the City will receive a response from the
person in the Liaison Group who have been selected to respond to each communication. This will make it easier for
the City to communicate with Appellants on this matter. We will advise you of the names and contact information
for the members of the Liaison Group.

Finally, please ?nd attached a check for the $150 appeal fee.

Respectfully submitted,
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